US treasury comments on STS draft charter, Feb 2019

In reviewing the STS document it is primarily a repeat of existing documents in reference to tax administration at the SFS.  It simply for most part mirrors the existing SFS functional statement.  The tasks outlined in section 3 and 4, are very common generic descriptions of tasks commonly performed in most tax administrations, from registration, to compliance activities both civil, audit and debt collection to criminal investigation activities.  There is very little to question because these actions are what tax administrations complete as common tasks.

Section 5 on organizing activities raises minor concerns the term “territorial bodies” is used, which in my opinion needs to be clearly defined, are these oblasts, rayons, just any office?  Part of the objective is to have a single legal entity, section 5 should be used to introduce the concept of single legal entity at the headquarters level to ensure these “territorial bodies” are not accorded a separate legal status.  The concept of single legal entity should be re-enforced throughout the document.  This will clearly enforce the concept the headquarters of the STS establishes all procedural guidance and practices to ensure the consistent and proper execution of the Tax Code of Ukraine and related legislation relevant to tax administration.

Section 7 again uses the term “territorial bodies”, this term should be clearly defined.  Again it should be emphasized that as a single legal entity the headquarters has direct authority over all tax leadership positions and employees, that headquarters through the commissioner establishes consistent, uniform requirements for administrative processes, procedures and standards for tax administration and administrative services.  The importance of establishing authority at the headquarters level is consistent with many international donor recommendations, it should be clear in this document these “territorial bodies “ do not have independent legal authority or status.

Additionally, section 7 refers to “tax police units”, if this is to be a forward thinking, visionary document the tax police should be eliminated, we are looking to create a modern effective tax administration, as an alternative to the tax police, there should be a much smaller criminal investigation division with the investigative authority to investigate tax related crimes and offences.  The current tax police has approximately 5,000 employees, an effective criminal investigation division for a nation like Ukraine should be at most 1,000, very well trained investigators, who only investigative and arrest authorities relate to tax matters.  The current tax police have very broad authorities with some not remotely related to tax administration.

Section 10 makes reference to the commissioner and two deputies, which again mirrors the past organizational structure, a more effective tax administration requires more deputies, most good tax administrations have a deputy commissioner for compliance, this position is over traditional tax functions, audit, debt collection and criminal investigation, what are viewed as tax matters, good tax administrations have a deputy over administrative services, things such as logistics, human resources, budget, facilities management, traditionally non-tax functions which support the agency as a whole.  Good tax administrations also have a deputy over the large taxpayer operation, because of the importance of good tax administration in this area and the growing importance of the matters relating to large taxpayers.  Also good tax administrations have a deputy over information technology, this is particularly important for tax and specifically important for STS in Ukraine.  Section 10 vision of 2 deputies is inadequate, 4 deputies would allow greater specialization and focus on the relevant areas under each deputy.

Section 11, paragraph 15 makes reference appointments to leadership positions “territorial bodies” and oblasts, “upon agreement with the Heads of the relevant local state administrations”, simply if the leadership positions are employees of the STS, then the STS in consultation with the Finance Ministry should be the decision makers in who is selected to fill an existing position, local authorities should not be part of the selection process, these are STS positions and while there is a connection to local issues the STS leadership and Ministry should be the selecting officials.

These are my observations, much of the document is very standard language used to describe the duties of most tax administrations, very generic and general descriptions.  The language also mirrors other current SFS documents.  If this document is to be the vision of the new STS, then consideration should be given to adding specific language which clearly spells out that STS headquarters is the single legal entity with the centralized authority to establish guidance, direction and procedures relevant to tax administration in Ukraine, that the local offices, regions, territorial offices do not exist as legal entities and do not have authorities independent of the headquarters.  Additionally, if this is the vision for the future STS organization, consideration should be given to establishment of a criminal investigation division focusing on tax crimes, a much smaller specialized unit than the tax police.
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