DRAFT

REGULATION
on the State Customs Service of Ukraine

1. The State Customs Service (CSC) is a central body of executive power on matters of ensuring the implementation of state policy in the field of state customs affairs, whose activities are directed and coordinated by the Cabinet of Ministers of Ukraine through the Minister of Finance of Ukraine (the Minister). 

2. The CSC in its activities is guided by the Constitution and laws of Ukraine, decrees of the President of Ukraine and resolutions of the Verkhovna Rada of Ukraine, adopted in accordance with the Constitution and laws of Ukraine, acts of the Cabinet of Ministers of Ukraine, orders and instructions of the Minister, and other legislative acts.

3. The main tasks of the SCS are as follows:

1) ensuring the implementation of the state customs affairs, as well as preventing and counteracting smuggling, fighting against violations of customs rules;

2) creation of favourable conditions for the development of foreign economic activity;

3) ensuring customs security and protection of customs interests 
of Ukraine; 

4) making suggestions as to ensuring the formulation of a state customs policy for consideration by the Minister. 

4. The SCS, in accordance with the tasks assigned to it, shall:

1) prepare draft laws of Ukraine, draft acts of the President of Ukraine, Cabinet of Ministers of Ukraine and orders of the Ministry of Finance on matters that fall within the competence of the SCS;

2) develop proposals to draft international treaties of Ukraine and ensure observance and fulfilment of obligations undertaken under international treaties of Ukraine on matters that fall within the competence of the SCS;

3) enter into, in accordance with established procedure, interagency agreements with customs authorities of other states, conduct, within the limits of its powers, negotiations and advisory work on the preparation of international agreements on matters of state customs affairs on behalf of the Cabinet of Ministers of Ukraine, prepare proposals concerning entering into such agreements, as well as termination and/or suspension thereof;

4) administer customs and other payments, the control over collection of which is entrusted by the law to the SCS, ensure control over timeliness, reliability, completeness of their accrual and payment by the taxpayers to the budget in full;

5) provides administrative services in accordance with the law and within the limits of its powers;

6) exercise control over compliance with legislation 
on matters of state customs affairs and within the limits of its powers, other legislation, the control over compliance with which is entrusted to the SCS;

7) keep the registers of entities engaged in foreign economic activities;

8) ensure accounting of customs and other payments;

9) review decisions of its territorial bodies in accordance with the procedure established by law;

10) decide, in accordance with the Customs Code of Ukraine, on matters of the implementation of a compromise;

11) maintain customs statistics and the Ukrainian classification of foreign economic activity goods;

12) exercise control over compliance by entities engaged in foreign economic activity and citizens with the procedure established by law for the movement of goods, vehicles across the customs border of Ukraine;

13) exercises control over application, in accordance with the law, of measures of tariff and non-tariff regulation during the movement of goods across the customs border of Ukraine and after completion of customs control and customs clearance operations;

14) exercises control over correctness of determining the customs value of goods in accordance with the laws of Ukraine on matters of state customs affairs, as well as over accuracy of classification and determining the country of origin of goods moved across the customs border of Ukraine;

15) ensure the application of customs regimes, implementation of customs control and customs clearance of goods placed in appropriate customs regimes;

16) take measures to protect intellectual property rights in the course of foreign economic activity, prevent the movement of counterfeit goods across the customs border of Ukraine;

17) exercise control over compliance by entities engaged in foreign economic activity with legislation on state control over international transfers of military goods and dual-use goods within the powers granted to the SCS by law; 
18) carry out verification (authentication) of documents on the origin of goods from Ukraine and issue, in cases established by international agreements, the certificates of origin;

19) grant powers to carry out activities of providing the customs bodies with financial guarantees of securing the payment of customs duties;

20) carry out proceedings in cases of violation of customs rules;

21) carry out the accounting of persons who carry out operations with goods being under customs control;

22) provide canine support 
to activities of customs bodies;

23) conduct research and expert activity at customs bodies;

24) implement, including together with customs bodies of other states, measures to improve the procedure of transit 
of goods and vehicles across the state border of Ukraine, their customs control and customs clearance;

25) introduce simplified customs procedures 
in accordance with the law and promote the creation of appropriate conditions for facilitating trade, transit, increasing the goods turnover and passenger flow across the customs border of Ukraine;

26) perform analysis and risk management in order to determine the forms and scope of customs control;

27) exercise control over delivery of goods under customs control to customs authorities of destination;

28) apply and control the procedures for the use of guarantees of securing the payment of customs duties, interact with guarantors;

29) ensure the collection of funds in case of non-fulfilment of obligations to pay customs duties secured by guarantees;

30) provide consultations in accordance with the Customs Code of Ukraine;

31) ensure the development, introduction and technical support of information, telecommunication and information-telecommunication systems and technologies, automation of procedures, in particular, control over the completeness and correctness of customs formalities;

32) create and maintain registers, data banks and databases within the limits of its powers;

33) interact and exchange information with state bodies of other states in accordance with the legislation of Ukraine, international treaties of Ukraine;

34) grant permits for the opening and operation of customs warehouses, temporary storage warehouses, duty-free shops, cargo customs complexes, commercial or service type free customs zones, issue certificates of the authorized economic operator;

35) provide electronic digital signature services;

36) take legal action in cases envisaged by legislation;

37) conduct an analysis of receipt of taxes and fees, other payments prescribed by law, examine the impact of macroeconomic indicators and changes in legislation on the receipt of taxes, other payments, develop proposals to increase their volume and reduce budget losses;

38) on the basis of macroeconomic indicators and trends in the global economy development, provide the Ministry of Finance with proposals on determining the forecast (indicative) indicators of the revenues of the State Budget of Ukraine to draft the law on the State Budget of Ukraine;

39) prevent and counteracts smuggling and violation of customs rules 
in the customs territory of Ukraine;

40) carry out, in accordance with the law, operative and search activity, pre-trial investigation, as well as take measures for the recovery of losses incurred by the state;

41) identify systemic causes and conditions that contributed to smuggling and other offenses in the field of state customs, take measures to eliminate them;

42) collect, analyse, summarize information on violations of the legislation in the field of state customs affairs, and forecast the trends in the development of negative processes based on the results received;

43) perform registration, storage, valuation of property that was exempt, accepted for storage, placed in the customs regime of abandoning in favour of the state, as well as property found in the customs control zone, whose owner is unknown, and dispose it;

44) exercise control over observance of rules for movement of foreign currency assets
 across the customs border of Ukraine;

45) ensure the implementation of official control measures in the form of preliminary documentary control at the checkpoints at the state border of Ukraine, organize interagency interaction with state bodies exercising these types of control;

46) develop proposals for the development of the customs service and social protection of customs officers; 

47) take measures for the construction, outfitting, maintenance and renovation of checkpoints
 for motor transportation across the state border;

48) grant permits to resident carriers for carriage under the conditions of the Customs Convention on the International Transport of Goods Under Cover of TIR Carnets (TIR Convention) of 1975;

49) grant permits for road vehicles and containers to be used for the carriage of goods under customs stamps and seals;

50) exercise other powers determined by the laws of Ukraine, which are granted to the SCS.

5. The SCS, for the purpose of organizing its activities, shall:

1) organize its work and work of territorial bodies, institutions and organizations that fall within the sphere of its management;

2) provide its territorial authorities with methodological and practical assistance in organizing work, check the state of such work;

3) carry out the reception of citizens, consideration of appeals of citizens, inquiries and appeals of people's deputies of Ukraine, as well as requests for public information;

4) coordinate the activities of its territorial bodies and organize their interaction with state bodies and local governments;

5) provides, in accordance with the law, information from the SCS's registers, databanks and databases to state bodies;

6) cooperate with civil society institutions and ensure the participation of the public in the formulation of the state customs policy and implementation of the state customs affairs;

7) inform the public of performance indicators, areas and results of the SCS activities in the form and manner stipulated by the legislation;

8) ensure protection of electronic information in the SCS’s information systems, within the limits of powers granted to the SCS by law;

9) take part in the formation of a state order for training, retraining and advanced training of specialists in the field of state customs affairs;

10) recruit personnel to the SCS's apparatus and to senior positions at the territorial bodies of the SCS, at the institutions and organizations that fall within the sphere of its management, organize the work on training, retraining and advanced training of the SCS staff;

11) carries out international cooperation within the limits of its powers;

12) forecast and plan expenditures on logistics and development of the SCS activities;

13) carry out departmental control and internal audit for compliance with legal requirements and performance of official, job duties at the SCS, its territorial bodies, institutions and organizations that fall within the sphere of its management;

14) organize scientific, scientific and technical, investment, information, publishing activities, act as the founder of educational establishments and research institutions;

15) ensure, within the limits of its powers, the implementation of state policy on state secret and information security, control over its preservation in the CSC apparatus, as well as mobilization training, mobilization and control over the implementation of such measures;

16) perform, in accordance with the law, the management state property that falls within the sphere of SCS's management;

17) carry out supervision of labour protection in the CSC apparatus, its territorial bodies, institutions and organizations that fall within the sphere of its management;

18) carry out measures to ensure fire safety in the CSC apparatus, its territorial bodies, institutions and organizations that fall within the sphere of its management, and in the territories where they are located;

19) organize a planning and financial work at the SCS, its territorial bodies, institutions and organizations that fall within the sphere of its management, monitor the use of financial and material resources, ensure the organization and improvement of accounting;

20) organize work on the batching, storage, accounting and use of archival documents;

21) within the limits of its powers, take measures to prevent corruption at the SCS, its territorial bodies, institutions and organizations that fall within the sphere of its management;

22) organize the information and analytical support of the SCS and automation of its activities;

23) develop draft regulatory legal acts on matters that fall within the competence of the SCS;

24) exercise other powers determined by the laws and granted to it by the Cabinet of Ministers of Ukraine.

6. The SCS, in order to perform the tasks assigned to it, shall have the right 
to:

1) carry out inspections and counter-checks in accordance with legislation;

2) take part in inspections and other activities carried out by state bodies;

3) receive, in accordance with the established procedure, the information, documents and materials concerning the legislation on the state customs affairs from state bodies and local governments, enterprises, institutions and organizations of all forms of ownership and from their officials;

4) in cooperation with law enforcement agencies of Ukraine, carry out special activities, including controlled deliveries for detecting, preventing, stopping the smuggling of narcotic drugs, psychotropic substances, their analogues and precursors
, as well as measures for the movement of goods under tacit control;

5) interact and exchange information with customs, law enforcement agencies and other bodies of foreign states on matters of counteraction to the illegal movement of narcotic drugs, psychotropic substances, their analogues and precursors
;

6) involve specialists, experts in cases determined by the legislation;

7) take part in international cooperation on counteraction to smuggling and violation of customs rules, including by providing mutual administrative assistance in preventing, detecting and investigating violations of the legislation on the state customs affairs, on the basis of international agreements;

8) monitor compliance with the requirements of the law during the proceedings on violations of customs rules;

9) determine, in cases envisaged by the Customs and Tax Codes of Ukraine, the amounts of tax and monetary liabilities of taxpayers;

10) apply financial (penal) sanctions envisaged by the law against entities engaged in foreign economic activity  for violation of legislation, the control of over compliance with which is entrusted to the SCS;

11) cancel or change decisions taken by the territorial bodies of the SCS or their officials, and take measures provided for by law on the facts of illegal decisions, actions or omissions of above mentioned bodies or officials of the SCS;

12) enter into any transactions aimed at ensuring the fulfilment of the functions provided for by law;

13) convene meetings, set up commissions and working groups;

14) use appropriate information databases of state bodies, state, including governmental, communication systems, special communication networks and other technical means;

7. The SCS shall exercise its powers directly and through the territorial bodies( other subordinate institutions.

The territorial bodies of the SCS include customs houses and customs posts as structural units of the central apparatus of the SCS.

8. The SCS, while performing the tasks assigned to it, shall interact with other bodies of executive power, advisory, consultative and other subsidiary bodies, with local governments, public associations, appropriate bodies of foreign states and international organizations and associations, as well as enterprises, institutions and organizations, all-Ukrainian associations of trade unions and all-Ukrainian associations of employers' organizations, including by means of exchange of electronic documents in the manner prescribed by law.

9. The SCS shall, within the limits of its powers, on the basis and in pursuance of the Constitution and laws of Ukraine, acts of the President of Ukraine, acts of the Cabinet of Ministers of Ukraine and orders of the Ministry of Finance, issue orders of organizational and administrative nature, organize and control implementation thereof.

Orders of the SCS can be cancelled by the Cabinet of Ministers of Ukraine in full or in part.
10. The SCS shall be headed by a Head appointed to and dismissed from office by the Cabinet of Ministers of Ukraine on the recommendation of the Commission of Senior Civil Service.

The Head shall have deputy heads, including one first deputy head, appointed by the Cabinet of Ministers of Ukraine on the basis of recommendations of the Commission of Senior Civil Service according to the competition results in accordance with the civil service legislation and dismissed by the Cabinet of Ministers of Ukraine on the basis of recommendations from the Commission of Senior Civil Service in accordance with the civil service legislation. 

Deputy Heads shall exercise authority in accordance with the distribution of responsibilities approved by the Head.

11. Head of the SCS shall:

1) head the SCS, manage its activities;

2) within the limits of his competence, organize and control compliance at the SCS apparatus and its territorial bodies with the Constitution and laws of Ukraine, acts of the President of Ukraine, acts of the Cabinet of Ministers of Ukraine, orders of ministries;

3) submit proposals to the Minister concerning ensuring the formulation of the state customs policy and implementation of the state customs affairs, in particular, draft laws, acts of the President of Ukraine and the Cabinet of Ministers of Ukraine, orders of the Ministry of Finance developed by the State Customs Service, and also the position regarding the drafts developed by other ministries;

4) submit the work plans of the SCS to the Minister for approval;

5) approve, in agreement with the Minister, the structure of the SCS apparatus;

6) ensure the fulfilment by the SCS of orders and instructions of the Minister, in matters pertaining to its sphere of activity;

7) ensure the interaction of the SCS with the structural unit of the Ministry of Finance, determined by the Minister responsible for interaction with the SCS;

8) ensure that the procedure for exchange of information between the Ministry of Finance and the SCS established by the Minister is observed and that the information is provided in good time;

9) report to the Minister on the implementation of the SCS action plans and the tasks assigned to it, on the elimination of violations and shortcomings detected during the conduct of inspections of the activities of the SCS and its territorial bodies, as well as on bringing to responsibility the officials guilty of violations;

10) divide responsibilities between his deputies;

11) approve the regulations on independent structural units of the SCS apparatus;

12) appoint to and dismiss from positions civil servants of the SCS apparatus in accordance with the procedure provided for by the civil service legislation (unless otherwise provided by law);

13) employ and dismiss SCS staff in accordance with the procedure provided for by labour legislation;

14) submit proposals to the Minister on the establishment, within the maximum number of civil servants and officers of the SCS and the funds provided for its maintenance, as well as on the liquidation, reorganization by the Cabinet of Ministers of Ukraine of its territorial bodies;

15) establish, within the maximum number of civil servants and officers of the SCS and funds provided for its maintenance, liquidate, reorganize in agreement with the Cabinet of Ministers of Ukraine and the Minister the territorial  bodies of the SCS as structural units of its apparatus;

16) appoint to positions in agreement with the Minister and heads of relevant local state administrations, dismiss the heads of territorial bodies of the SCS;

17) appoint to positions in agreement with the Minister, dismiss deputy heads of territorial bodies of the SCS;

18) establish, liquidate, reorganize enterprises, institutions and organizations, approve their regulations (articles of association), appoint, within the established procedure, and dismiss their heads, perform other functions of managing the state property facilities that fall within the sphere of the SCS’s management;

19) cancel the acts of territorial bodies of the SCS in full or in part;

20) ensure the implementation of the state policy regarding state secret, control over its preservation at the SCS apparatus;

21) ensure the organization of training, retraining and advanced training of civil servants and officers of the SCS;

22) resolve issues, within the established procedure, on the encouragement and bringing to disciplinary responsibility 
of civil servants and officers of the SCS apparatus, heads of its territorial bodies, assign them ranks of civil servants and special ranks (unless otherwise provided by law);

23) within the established procedure, submit recommendations on nomination of civil servants and officers of the SCS apparatus, its territorial bodies to state awards of Ukraine;

24) represent, in accordance with the established procedure, the SCS in relations with other state bodies, authorities of the Autonomous Republic of Crimea, local governments, enterprises, institutions and organizations in Ukraine and abroad;

25) involve civil servants and officers of territorial bodies of the SCS, and by agreement with the heads – civil servants and officers of ministries, other central bodies of executive power, local bodies of executive power, authorities of the Autonomous Republic of Crimea, local governments, enterprises, institutions and organizations in the consideration of the issues falling within the competence of the SCS;

26) represent the SCS in relations with other bodies, enterprises, institutions and organizations in Ukraine and abroad;

27) set up commissions, working and expert groups;

28) convene and hold meetings on matters that fall within the competence of the SCS;

29) sign orders of the SCS;

30) within the limits of powers, give instructions binding on civil servants and officers of the SCS apparatus and its territorial bodies;

31) in agreement with the Ministry of Finance, approve the staff list and estimate of the SCS apparatus;

32) in accordance with the established procedure, make decisions on the distribution of budget funds, spending unit of which is the SCS;

33) exercise other powers provided for by law;

12. A Board consisting of the Chairman (Chairman of the Board), First Deputy Chairman and Deputy Chairman, officials of the Ministry of Finance shall be set up within the SCS for an agreed solution of issues that fall within the competence of the SCS, discussion of the most important areas of its activity. In case of need, the Board of the SCS may include heads of independent structural units of the SCS, its territorial bodies, as well as, in accordance with the established procedure, other persons, including head of the public council under the SCS, representatives of civil society institutions.

Decisions of the Board can be implemented by means of issuing a relevant order of the SCS.

Permanent or temporary consultative, advisory and other subsidiary bodies may be set up at the SCS to consider scientific recommendations and conduct professional consultations on the basic issues related to the activities.

A decision on the establishment or liquidation of the Board, other permanent or temporary consulting, advisory and other subsidiary bodies, their quantitative and personal composition, regulations on them shall be approved by the Chairman.

13. The maximum number of employees of the SCS shall be approved by the Cabinet of Ministers of Ukraine.

The structure of the SCS apparatus shall be approved by its Chairman in agreement with the Minister.

Staff list, the estimate of the SCS shall be approved by the Chairman in agreement with the Ministry of Finance.

14. The SCS is a legal entity, has a stamp depicting the State Emblem of Ukraine and its name, its own letterheads, accounts with Treasury bodies.

��The Association agreement provides for the approximation of Ukrainian customs legislation with EU customs legislation. For this purpose Ukrainian side might be willing to define the mission of customs in similar way as in the EU Customs Code. Although mission of the customs should be defined in higher level legal act as customs code, customs law etc. For instance mission of Ukrainian Customs could be defined as follows:





“Mission of the State Customs Service





State Customs Service shall be primarily responsible for the supervision of the international trade in Ukraine, thereby contributing to fair and open trade, of implementation of the foreign trade policy of the other policies having a bearing on trade, and to overall supply chain security. State Customs Service shall put in place measures aimed, in particular, at the following:


(1) protecting the financial interests of Ukraine;





(2) protecting Ukraine from unfair and illegal trade while supporting legitimate business activity;


 


(3) ensuring the security and safety of Ukraine and its residents, and the protection of the environment, where appropriate in close cooperation with other authorities; and


 


(4) maintaining a proper balance between customs controls and facilitation of legitimate trade.”


�We would recommend revising the proposed text of point 3.3. Task for customs should be “ensuring security and safety of Ukraine and its residents” rather than ensuring security of customs and protecting interests of customs.





�We would like to suggest to add or describe in more detailed way the empowerment for customs to carry out controls after release of goods, after customs clearance. Customs shall have the right to verify the accuracy and completeness of the information given in a customs declaration, and the existence, authenticity, accuracy and validity of any supporting document and may examine the accounts of the declarant and other records relating to the operations in respect of the goods in question or to prior or subsequent commercial operations involving those goods after having released them.


�We would like to suggest to describe in more general terms the provision of support of all kinds of control methods and equipment which would include canine service as well. Use of other methods and equipment (like x-ray scanners, density measuring tools, fiber optics kits, other tools) for customs controls should be equally supported.


�We would recommend not to limit the scope of improvement measures only to the transit procedure. This provision should cover all kinds of possible improvements related to customs formalities and procedures at the borders.


�We would suggest to use more general term “simplifications” instead of term “simplified procedures”. Certain provisions of legislation related to AEOs might provide for simplifications other than simplified procedures.


�We would like to suggest to grant similar investigative powers for customs in prevention and detection of corruption in customs. The following drafting suggestion could be used: - prevent and counteract corruption in customs.


�Proposed wording of point 44 provides for empowerments to control foreign currency movement only, with exception of control of movement of national currency. We would like to suggest to use more general term to define movement of cash across the borders. Please consider replacing the term “foreign currency assets” with term “cash”. This would provide an empowerment for customs to control all types of currency entering or leaving Ukraine in cash.


�Please consider adding word “infrastructure” before the word checkpoints.


�We would like to suggest that SCS should be given the right to carry out the post-release controls, verifications and audits at the premises of persons and entities involved in economic and commercial activity related to international trade. 


Similar comment is already provided in this document as follows:


Please consider possibility to describe in more detailed way the empowerment for customs to carry out controls after release of goods, after customs clearance. Customs shall have the right to verify the accuracy and completeness of the information given in a customs declaration, and the existence, authenticity, accuracy and validity of any supporting document and may examine the accounts of the declarant and other records relating to the operations in respect of the goods in question or to prior or subsequent commercial operations involving those goods after having released them.


�We would suggest not to limit the scope of customs enforcement activities to the fight against smuggling of narcotic drugs only. The right to fight against smuggling of other types of goods as well as fight against corruption should be also given to customs service.


�The same comment as previous: We would suggest not to limit the scope of customs enforcement activities to the fight against smuggling of narcotic drugs only. The right to fight against smuggling of other types of goods as well as fight against corruption should be also given to customs service.


�There might be a need of coordination to determine the appropriate level of disciplinary sanctions for the similar disciplinary violations across the SCS including its territorial bodies and other structural units. W would suggest to give powers to SCS to ensure equal treatment of the similar disciplinary violations throughout the whole structure of SCS.





